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shrimp at their maximum size and 
closing a nursery area to trawling. 

(B) An allocation of fishing privileges 
may impose a hardship on one group if 
it is outweighed by the total benefits 
received by another group or groups. 
An allocation need not preserve the 
status quo in the fishery to qualify as 
‘‘fair and equitable,’’ if a restructuring 
of fishing privileges would maximize 
overall benefits. The Council should 
make an initial estimate of the rel-
ative benefits and hardships imposed 
by the allocation, and compare its con-
sequences with those of alternative al-
location schemes, including the status 
quo. Where relevant, judicial guidance 
and government policy concerning the 
rights of treaty Indians and aboriginal 
Americans must be considered in deter-
mining whether an allocation is fair 
and equitable. 

(ii) Promotion of conservation. Numer-
ous methods of allocating fishing privi-
leges are considered ‘‘conservation and 
management’’ measures under section 
303 of the Magnuson-Stevens Act. An 
allocation scheme may promote con-
servation by encouraging a rational, 
more easily managed use of the re-
source. Or, it may promote conserva-
tion (in the sense of wise use) by opti-
mizing the yield in terms of size, value, 
market mix, price, or economic or so-
cial benefit of the product. To the ex-
tent that rebuilding plans or other con-
servation and management measures 
that reduce the overall harvest in a 
fishery are necessary, any harvest re-
strictions or recovery benefits must be 
allocated fairly and equitably among 
the commercial, recreational, and 
charter fishing sectors of the fishery. 

(iii) Avoidance of excessive shares. An 
allocation scheme must be designed to 
deter any person or other entity from 
acquiring an excessive share of fishing 
privileges, and to avoid creating condi-
tions fostering inordinate control, by 
buyers or sellers, that would not other-
wise exist. 

(iv) Other factors. In designing an al-
location scheme, a Council should con-
sider other factors relevant to the 
FMP’s objectives. Examples are eco-
nomic and social consequences of the 
scheme, food production, consumer in-
terest, dependence on the fishery by 
present participants and coastal com-

munities, efficiency of various types of 
gear used in the fishery, transferability 
of effort to and impact on other fish-
eries, opportunity for new participants 
to enter the fishery, and enhancement 
of opportunities for recreational fish-
ing. 

[61 FR 32540, June 24, 1996, as amended at 63 
FR 24234, May 1, 1998] 

§ 600.330 National Standard 5—Effi-
ciency. 

(a) Standard 5. Conservation and 
management measures shall, where 
practicable, consider efficiency in the 
utilization of fishery resources; except 
that no such measure shall have eco-
nomic allocation as its sole purpose. 

(b) Efficiency in the utilization of re-
sources—(1) General. The term ‘‘utiliza-
tion’’ encompasses harvesting, proc-
essing, marketing, and non-consump-
tive uses of the resource, since manage-
ment decisions affect all sectors of the 
industry. In considering efficient utili-
zation of fishery resources, this stand-
ard highlights one way that a fishery 
can contribute to the Nation’s benefit 
with the least cost to society: Given a 
set of objectives for the fishery, an 
FMP should contain management 
measures that result in as efficient a 
fishery as is practicable or desirable. 

(2) Efficiency. In theory, an efficient 
fishery would harvest the OY with the 
minimum use of economic inputs such 
as labor, capital, interest, and fuel. Ef-
ficiency in terms of aggregate costs 
then becomes a conservation objective, 
where ‘‘conservation’’ constitutes wise 
use of all resources involved in the 
fishery, not just fish stocks. 

(i) In an FMP, management measures 
may be proposed that allocate fish 
among different groups of individuals 
or establish a system of property 
rights. Alternative measures examined 
in searching for an efficient outcome 
will result in different distributions of 
gains and burdens among identifiable 
user groups. An FMP should dem-
onstrate that management measures 
aimed at efficiency do not simply re-
distribute gains and burdens without 
an increase in efficiency. 
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(ii) Management regimes that allow a 
fishery to operate at the lowest pos-
sible cost (e.g., fishing effort, adminis-
tration, and enforcement) for a par-
ticular level of catch and initial stock 
size are considered efficient. Restric-
tive measures that unnecessarily raise 
any of those costs move the regime to-
ward inefficiency. Unless the use of in-
efficient techniques or the creation of 
redundant fishing capacity contributes 
to the attainment of other social or bi-
ological objectives, an FMP may not 
contain management measures that 
impede the use of cost-effective tech-
niques of harvesting, processing, or 
marketing, and should avoid creating 
strong incentives for excessive invest-
ment in private sector fishing capital 
and labor. 

(c) Limited access. A ‘‘system for lim-
iting access,’’ which is an optional 
measure under section 303(b) of the 
Magnuson-Stevens Act, is a type of al-
location of fishing privileges that may 
be considered to contribute to eco-
nomic efficiency or conservation. For 
example, limited access may be used to 
combat overfishing, overcrowding, or 
overcapitalization in a fishery to 
achieve OY. In an unutilized or under-
utilized fishery, it may be used to re-
duce the chance that these conditions 
will adversely affect the fishery in the 
future, or to provide adequate eco-
nomic return to pioneers in a new fish-
ery. In some cases, limited entry is a 
useful ingredient of a conservation 
scheme, because it facilitates applica-
tion and enforcement of other manage-
ment measures. 

(1) Definition. Limited access (or lim-
ited entry) is a management technique 
that attempts to limit units of effort in 
a fishery, usually for the purpose of re-
ducing economic waste, improving net 
economic return to the fishermen, or 
capturing economic rent for the benefit 
of the taxpayer or the consumer. Com-
mon forms of limited access are licens-
ing of vessels, gear, or fishermen to re-
duce the number of units of effort, and 
dividing the total allowable catch into 
fishermen’s quotas (a stock-certificate 
system). Two forms (i.e., Federal fees 
for licenses or permits in excess of ad-
ministrative costs, and taxation) are 
not permitted under the Magnuson- 

Stevens Act, except for fees allowed 
under section 304(d)(2). 

(2) Factors to consider. The Magnuson- 
Stevens Act ties the use of limited ac-
cess to the achievement of OY. An 
FMP that proposes a limited access 
system must consider the factors listed 
in section 303(b)(6) of the Magnuson- 
Stevens Act and in § 600.325(c)(3). In ad-
dition, it should consider the criteria 
for qualifying for a permit, the nature 
of the interest created, whether to 
make the permit transferable, and the 
Magnuson-Stevens Act’s limitations on 
returning economic rent to the public 
under section 304(d). The FMP should 
also discuss the costs of achieving an 
appropriate distribution of fishing 
privileges. 

(d) Analysis. An FMP should discuss 
the extent to which overcapitalization, 
congestion, economic waste, and ineffi-
cient techniques in the fishery reduce 
the net benefits derived from the man-
agement unit and prevent the attain-
ment and appropriate allocation of OY. 
It should also explain, in terms of the 
FMP’s objectives, any restriction 
placed on the use of efficient tech-
niques of harvesting, processing, or 
marketing. If, during FMP develop-
ment, the Council considered imposing 
a limited-entry system, the FMP 
should analyze the Council’s decision 
to recommend or reject limited access 
as a technique to achieve efficient uti-
lization of the resources of the fishing 
industry. 

(e) Economic allocation. This standard 
prohibits only those measures that dis-
tribute fishery resources among fisher-
men on the basis of economic factors 
alone, and that have economic alloca-
tion as their only purpose. Where con-
servation and management measures 
are recommended that would change 
the economic structure of the industry 
or the economic conditions under 
which the industry operates, the need 
for such measures must be justified in 
light of the biological, ecological, and 
social objectives of the FMP, as well as 
the economic objectives. 

[61 FR 32540, June 24, 1996, as amended at 63 
FR 7075, Feb. 12, 1998; 63 FR 24234, May 1, 
1998] 
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